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Q: | have seen gross waste of funds and serious safety problems at the command where | am
currently serving on active duty. | want to bring these problems to the attention of somebody
who can address them, but | am afraid that my fitness report (FITREP) will suffer if | "blow the
whistle." If | report the problems | have seen, am | legally protected from reprisal?

A: Yes, by the Military Whistleblower Protection Act (MWPA). (Separate but similar laws
protect federal civilian employees, including non-appropriated- fund employees, and
employees of federal contractors.) The MWPA can be found in Title 10, United States Code,
Section 1034 (10 U.S.C. 1034). The MWPA is implemented within the Department of Defense
(DoD) by DoD Directive 7050.6 of 23 June 2000. Inspector General Departmental Guidance
(IGDG) 7050.6 of 6 February 1996 sets forth the procedures to be followed in conducting
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MWPA investigations. At the time of writing, | am on active duty in Bahrain, conducting an
MWPA investigation.

In accordance with IGDG 7050.6, there are three preliminary questions to be answered in an
MWPA investigation:

(1) Did the military member make or prepare a communication protected by statute?

(2) Was an unfavorable personnel action taken or threatened, or was a favorable
personnel action withheld or threatened to be withheld, following the protected
communication?

(3) Did the official(s) responsible for taking, withholding, or threatening the personnel
action know about the protected communication?

In all close cases, the answer to the three preliminary questions is affirmative. In that case, we
must answer the "big question": "Does the evidence establish that the personnel action would
have been taken, withheld, or threatened if the protected communication had not been
made?" In other words, if the first three questions are answered affirmatively, the burden of
proof shifts to management to establish that the unfavorable personnel action was taken (or
the favorable action withheld) for lawful reasons unrelated to your protected communication.

Q: What is a "protected communication"?

A: The MWPA specifically defines that term. Whether a communication is protected depends
upon the recipient and in some cases the subject matter.

Any lawful communication to a member of Congress or an inspector general (IG) is protected,
regardless of subject matter. For example, if you write to your U.S. senator to suggest that the
next aircraft carrier be named the "USS Jerry Garcia," your letter is a protected communication,
although it does not allege wrongdoing by anyone.

Your protected communication can also be made to "a member of a DoD audit, inspection,
investigation, or law enforcement organization" or to "any other person or organization
(including any person or organization in the chain of command) designated under component
regulations or other established administrative procedures to receive such communications." In
other words, you can make your protected communication to your commanding officer,
department head, command master chief, etc.

If your communication is made to someone other than a member of Congress or an IG, your
communication must relay information that you reasonably believe evidences one of the
"protected subjects." Those subjects are a violation of law or regulation (including sexual
harassment or unlawful discrimination), mismanagement, a gross waste of funds or other



resources, an abuse of authority, or a substantial and specific danger to public health and
safety.

Q: | have not made a protected communication, but my commanding officer apparently
thinks that | have "blown the whistle" on him. If he marks me down on my FITREP because he
incorrectly believes that | have made a protected communication, would that constitute a
violation of the MWPA?

A: Yes. See IGDG 7050.6, pages 2-4.
Q: What s a "personnel action"?

A: The MWPA definition is broad but not unlimited: "Any action taken on a member of the
Armed Forces that affects or has the potential to affect the member’s current position or
career. Such actions include a promotion; a disciplinary or other corrective action; a transfer or
reassignment; a performance evaluation; a decision on pay, benefits, awards, or training;
referral for a mental health evaluation under DoD Directive 6490.1; and any other significant
change in duties or responsibilities inconsistent with the military member’s rank."

Q: Does an action have to be "adverse" to amount to a violation of the MWPA?

A: No, it only needs to be "unfavorable." For example, if your FITREP is downgraded from
outstanding to lukewarm after you make a protected communication, that could amount to a
violation, although your lukewarm FITREP does not meet the specific criteria to be considered
"adverse."

Q: If | make a protected communication in June and receive a downgraded FITREP in July,
does that prove that there is a causal connection?

A: No, but it at least means that it is possible that there is a causal connection. The fact that
event B follows event A chronologically does not necessarily mean that there is any connection
between the two events. The crowing of the rooster does not cause the sun to rise, although
the rooster may believe that to be the case.

On the other hand, if the unfavorable personnel action comes first it cannot possibly have been
caused by the protected communication. Your commanding officer is not a psychic. He or she
does not know in June that you are going to make a protected communication in July. Some
MWPA cases can be closed at the preliminary inquiry stage based on the sequence of events.

Q: If | believe that | have been the victim of reprisal for whistleblowing, where should | make
my complaint?

A: You should make your complaint in writing to the Director of the Office of Departmental
Inquiries, Office of the Inspector General, Department of Defense, 400 Army Navy Dr., Arlington



VA 22202-2884. The telephone number is 703-604-8507 or DSN 664-8507. You can also reach
the DoD IG hotline at 1-800-424-9098. You must make your complaint within 60 days after you
become aware of the unfavorable personnel action (or withheld favorable action).

Someone working for the Coast Guard would contact the Department of Transportation
Inspector General to anonymously disclose information on waste, fraud, abuse and corruption.
The nationwide toll-free number is 1- 800-424-9071 (Washington 202-366-1461). The DOT IG
address is: Office of the Inspector General (J-1), Department of Transportation, 400 7th Street
SW, Washington, D.C. 20590. There are also regional offices throughout the United States.

*Note: Captain Wright’s military title is used for purposes of identification only. The views
expressed in this article should not be attributed to the Department of the Navy or the U.S.
Government generally. You may write to him at ROA, or you may send him an e-mail at
swright@roa.org.



