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Supreme Court Case: High court holds that veterans' preference
is not sex discrimination.

By Captain Samuel F. Wright, JAGC, USN (Ret.)?

8.0—Veterans Preference
10.2—O0ther Supreme Court Cases

Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979). The federal Veterans'
Preference Act (VPA), as explained in Law Review 0721 (May 2007), gives certain veterans an
advantage in securing federal civil service jobs. Veterans of wars and campaigns receive an
extra five points, with seriously disabled veterans getting 10 points. The VPA does not apply to
state and local government employment, but most states have their own veterans' preference
laws that apply to the state and its political subdivisions (counties, cities, school districts).

Those state laws are not identical to the federal VPA; some are even more generous to the
veteran. For example, the Massachusetts law at issue in Feeney was an absolute preference for
any veteran who meets the minimum qualifications for the job. For example, let us say the
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minimum passing score on the entrance exam is 70. Mr. Smith, a qualified veteran, scored 70
and Mr. Jones, a non-veteran, scored 100, but Mr. Smith would still get the job with the
veteran's preference.

Helen B. Feeney, a non-veteran, sued the Commonwealth of Massachusetts under 42 U.S.C.
1983, alleging that Massachusetts' veterans' preference law was unconstitutional because it
discriminated against women like herself. There are women veterans, but the vast majority of
living veterans are male. At the time this litigation was commenced, more than 98 percent of
Massachusetts' veterans were male (Feeney, 442 U.S. at 270). That percentage is not quite as
overwhelming today as it was in 1979, but it is still a large majority.

Because her suit was against a state and related to the constitutionality of a state law, her case
was decided by a three-judge Federal District Court, with direct appeal to the U.S. Supreme
Court. Ms. Feeney prevailed in the District Court, in a 2-1 decision. See Anthony v.
Massachusetts, 415 F. Supp. 485 (D. Mass. 1976).

However, in a 7-2 decision written by Justice Potter Stewart, the Supreme Court reversed.
"[T]he purposes of the [veterans' preference] statute provide the surest explanation for its
impact. Just as there are cases in which impact alone can unmask an invidious classification, cf.
Yick Wo v. Hopkins, 118 U.S. 356, there are others in which- notwithstanding impact-the
legitimate noninvidious purposes of a law cannot be missed. This is one. The distinction made
by ch. 31, section 23, is, as it seems to be, quite simply between veterans and nonveterans, not
between men and women" (Feeney, 442 U.S. at 275).
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The Reserve Officers Association, now doing business as the Reserve Organization of America
(ROA), initiated this column in 1997. New articles are added each month.

ROA is almost a century old—it was established in 1922 by a group of veterans of “The Great
War,” as World War | was then known. One of those veterans was Captain Harry S. Truman. As
President, in 1950, he signed our congressional charter. Under that charter, our mission is to
advocate for the implementation of policies that provide for adequate national security. For
many decades, we have argued that the Reserve Components, including the National Guard,
are a cost-effective way to meet our nation’s defense needs.

Indeed, ROA is the only national military organization that exclusively supports America’s
Reserve and National Guard.

Through these articles, and by other means, we have sought to educate service members, their
spouses, and their attorneys about their legal rights and about how to exercise and enforce
those rights. We provide information to service members, without regard to whether they are
members of ROA or eligible to join, but please understand that ROA members, through their


http://www.roa.org/page/lawcenter

dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s seven uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20. Enlisted
personnel as well as officers are eligible for full membership, and eligibility applies to those who
are serving or have served in the Active Component, the National Guard, or the Reserve.

If you are eligible for ROA membership, please join. You can join on-line at www.roa.org or call
ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Officers Association
1 Constitution Ave. NE
Washington, DC 20002



