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Q: I served on active duty in the Active Guard and Reserve program for more than 20 years. A
serious medical condition was discovered during my retirement physical, and I filed a claim with
the Department of Veterans Affairs (VA) for a service-connected disability. The VA lost my
paperwork twice and eventually decided the claim in my favor more than four years after | filed,
rating my service-connected disability at 40 percent.

| understand that | am precluded from concurrently receiving disability compensation from the
VA and military retirement from the Army, but | at least want to get the tax break that goes with
the disability compensation. As | understand it, that part of my pay that represents
compensation for the service-connected disability is not taxable, but that part of my retired pay
that represents deferred compensation for my 20 years of Active Duty is taxable.

I sought to file amended tax returns for the four years since | retired from the Army, in order to
get the tax break based on the VA's belated favorable adjudication of my disability claim. My tax
lawyer tells me that | can only file amended returns and get tax refunds for the last two years,
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because the Internal Revenue Code has a two-year statute of limitations. Is that correct? The
way that this situation has been handled seems fundamentally unfair.

A: This is exactly the sort of scenario about which the "concurrent receipt" debate in Congress
relates. The Congressional Research Service (CRS), a part of the Library of Congress, provides legal
research and other research to Congress. | have found an excellent discussion of the concurrent
receipt issue in CRS Issue Brief for Congress No. IB85159, titled "Military Retirement: Major
Legislative Issues." This document was most recently updated on Mar. 14, 2006.3 It states:

"Until 2004, the law provided that military retired pay had to be reduced by the amount of VA
disability compensation. Some maintained this was inequitable and unfair; it was defended on the
grounds of cost and of the need to avoid setting a precedent for concurrent receipt of numerous
other federal benefits. Starting in 1999 (Fiscal Year 2000), provisions in each year's annual National
Defense Authorization Act (NDAA) authorized payments to comparatively small groups (in the tens
of thousands) of military retirees in lieu of concurrent receipt. The program enacted in 2002, in the
FY 2003 NDAA (P.L. 107-314), is known as 'Combat Related Special Compensation' (CRSC),
although it applies also to those people injured in military operations and training generally, as
distinct from those whose injuries are unrelated to military service but incurred while in service.
CRSC provides for payments that are the financial equivalent of concurrent receipt. The FY 2004
NDAA (P.L. 108-136, Nov. 24, 2003), for the first time provided the concurrent receipt or its
practical and financial equivalence to large numbers of military retirees. The law, effective Jan. 1,
2004, (1) authorized payments of CRSC to all otherwise eligible military retirees, regardless of their
percentage of disability; (2) authorized a 10-year phase-in of concurrent receipt for all military
retirees whose disability is 50 percent or greater, regardless of the origins of their disability; and
(3) included (hitherto almost completely excluded) Reserve retirees. The FY 2005 NDAA (P.L. 108-
375, October 28, 2004; 118 Stat. 1811) expanded concurrent receipt eligibility by authorizing the
immediate (rather than a 10-year phase-in) concurrent receipt for military retirees with a 100
percent service-connected disability." (emphasis in original)

These changes are most welcome, but they don't help you because your disability, as determined
by the VA, is less than 50 percent and is not the result of an injury or wound incurred in a military
operation or training. However, the tax break on the part of your pay that represents
compensation for a service-connected disability is definitely worthwhile to a person in your
situation.

Your tax attorney is correct: under current law the statute of limitations for refund claims is two
years. See 26 U.S.C. 6511(a). Rep. Bob Filner (D-Calif.), chairman of the House Veterans Affairs
Committee, has introduced H.R. 2234, the Disabled Veterans Tax Fairness Act of 2007. If enacted,
Rep. Filner's bill would permit a person in your situation to file for a refund going back 15 tax
years.
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Your situation also illustrates the need for the VA to update its ancient paper-based system and to
address its backlog of claims. Justice delayed is often justice denied.

Update — May 2022
H.R. 2234, the Disabled Veterans Tax Fairness Act of 2007 has not been enacted.
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ROA is almost a century old—it was established in 1922 by a group of veterans of “The Great
War,” as World War | was then known. One of those veterans was Captain Harry S. Truman. As
President, in 1950, he signed our congressional charter. Under that charter, our mission is to
advocate for the implementation of policies that provide for adequate national security. For many
decades, we have argued that the Reserve Components, including the National Guard, are a cost-
effective way to meet our nation’s defense needs.

Indeed, ROA is the only national military organization that exclusively supports America’s Reserve
and National Guard.

Through these articles, and by other means, we have sought to educate service members, their
spouses, and their attorneys about their legal rights and about how to exercise and enforce those
rights. We provide information to service members, without regard to whether they are members
of ROA or eligible to join, but please understand that ROA members, through their dues and
contributions, pay the costs of providing this service and all the other great services that ROA
provides.

If you are now serving or have ever served in any one of our nation’s seven uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20. Enlisted
personnel as well as officers are eligible for full membership, and eligibility applies to those who
are serving or have served in the Active Component, the National Guard, or the Reserve.
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ROA at 800-809-9448.
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effort on behalf of those who serve. Please mail us a contribution to:

Reserve Officers Association
1 Constitution Ave. NE
Washington, DC 20002


http://www.roa.org/page/lawcenter

