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Roger D. Monroe worked for the Standard Oil Co. at its refinery in Lima, Ohio. The refinery was
a “continuous process” and operated 24 hours per day, 365 days per year. Mr. Monroe and his
colleagues worked five consecutive eight-hour days per week, but in a different five-day
sequence each week. In this way, the burden of working weekends was equitably distributed
among the employees.

Mr. Monroe was also a member of the Ohio Army National Guard, and he participated in
inactive duty training one weekend each month. His drill weekends frequently conflicted with
scheduled work in the refinery. When this occurred, Mr. Monroe attempted to rearrange his
refinery schedule around his drill requirement by trading shifts with other employees. When he
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was unable to arrange a shift swap, the employer granted him an unpaid leave of absence from
his refinery job on those Saturdays and Sundays when he was scheduled to drill with the
National Guard. Section 2024(d) of the reemployment statute [then codified at 38 U.S.C.
2024(d)] clearly required the employer to grant this leave of absence.

Mr. Monroe was a junior enlisted member of the National Guard. When he was forced to miss
eight hours or 16 hours of his 40-hour workweek, because of his National Guard drill
requirement, he lost money, since his drill pay was substantially less on a daily basis than his
refinery pay. That pay loss was the genesis of his complaint.

Mr. Monroe’s National Guard drill weekend was generally on the same weekend each month,
and he had informed his employer months in advance of the weekends when he would be
unable to work because of his military training obligation. He requested that the employer
rearrange his work schedule around his drill weekends, so that he would not lose money
because of his National Guard training.

At the time this case went to the Supreme Court, section 2021(b)(3) of the reemployment
statute [then codified at 38 U.S.C. 2021(b)(3)] provided as follows: “Any person who holds a
position described in clause (A) or (B) of subsection (a) of this section shall not be denied
retention in employment or any promotion or other incident or advantage of employment
because of any obligation as a member of a Reserve Component of the armed forces.” Mr.
Monroe asserted that the opportunity to work and be paid for a 40-hour week was an “incident
or advantage of employment” protected by section 2021(b)(3), and he argued that the quoted
language imposed upon the employer the obligation to rearrange his schedule around his drill
weekends.

Mr. Monroe sued, with the assistance of the Department of Labor and the Department of
Justice. He prevailed in the District Court, which awarded him $1,086 for those days when, the
court found, the employer should have made scheduling accommodations but did not. Monroe
v. Standard Oil Co., 446 F. Supp. 616 (N.D. Ohio 1978). The employer appealed, and the Court of
Appeals reversed. Monroe v. Standard Oil Co., 613 F.2d 641 (6th Cir. 1980). The Supreme Court
granted certiorari because of the apparent intercircuit conflict, referring to West v. Safeway
Stores, Inc., 609 F.2d 147 (5th Cir. 1980).

In a 5-4 decision written by Justice Potter Stewart, the Supreme Court affirmed the 6th Circuit’s
dismissal of Mr. Monroe’s complaint. The Court cited the legislative history of section
2021(b)(3) and held, “The legislative history thus indicates that section 2021(b)(3) was enacted
for the significant but limited purpose of protecting the employee- Reservist against
discriminations like discharge and demotion, motivated solely by Reserve status.” Monroe v.
Standard Oil Co., 452 U.S. 549, 559 (1981) (emphasis supplied).

This quoted language had unfavorable consequences that the Supreme Court probably did not
intend or anticipate. In Sawyer v. Swift & Co., 836 F.2d 1257, 1261 (10th Cir. 1988), the U.S.
Court of Appeals for the 10th Circuit cited



the quoted language and held that a Reservist claiming to have been fired because of his
Reserve obligations must prove that the discharge was motivated solely by the Reserve
obligations. As you can imagine, it is most difficult to prove that anything that happens can be
attributed solely to something else—human life is seldom that simple.

In 1994, Congress enacted the Uniformed Services Employment and Reemployment Rights Act
(USERRA), a complete rewrite of the reemployment statute construed by the Supreme Court in
Monroe. Section 4311 of USERRA (38 U.S.C. 4311) is a much broader and stronger anti-
discrimination provision than section 2021(b)(3). Section 4311(c) of USERRA provides that an
individual challenging a discharge or other alleged discrimination is only required to prove that
the protected factor (like performance of uniformed service) was a motivating factor (not
necessarily the sole reason) for the employer’s unfavorable action. USERRA’s legislative history
clearly indicates that the intent of section 4311(c) was to overrule Monroe and Sawyer on this
“motivated solely” issue. | invite the reader’s attention to Law Review 0739 for a detailed
discussion of Monroe, Sawyer, and the USERRA legislative history on this point.

While USERRA clearly superseded Monroe on the “solely motivated” issue, | believe that
Monroe is still good law on the basic issue decided by the Court. When a Reserve Component
member’s military training schedule conflicts with the civilian job schedule, the employer is
clearly required to grant the employee time off (at least time off without pay) so that the
employee can attend the military training without risk of losing the civilian job. But the
employer is not required to rearrange the employee’s work schedule in order to protect the
employee from loss of pay in cases where the hourly civilian pay exceeds the hourly military
pay. See Rogers v. City of San Antonio, 392 F.2d 758 (5th Cir. 2004).

As a result of the Law Review column, | hear from Reserve and National Guard members every
day, with USERRA questions and problems. | occasionally hear complaints like Mr. Monroe’s: |
lose money when | drill, and | want the employer to rearrange my civilian work schedule so that
| can work and be paid for the same number of hours, and also perform my military training.
Much more commonly, | hear the exact mirror-image of Mr. Monroe’s question.

For example, | recently heard from a nurse—a nurse as a Reservist and a nurse in her civilian
job. Like the oil refinery at issue in Monroe, a hospital must operate on weekends and
overnight. She used to work at the civilian hospital every other weekend. As recommended by
the National Committee for Employer Support of the Guard and Reserve (ESGR), she notified
the civilian hospital’s chief nurse of her Reserve drill schedule for the entire fiscal year. The
chief nurse then rearranged her civilian weekend work schedule around her drill weekends. As
a result, this nurse either drills or works at the civilian hospital almost every weekend. Unlike
Mr. Monroe, her priority is on having some weekends off, not on maximizing her income.

| believe that requiring an employee to work on a day that he or she otherwise would have had
off, in order to “make up for” the employee’s absence for uniformed service on another day, is

a violation of USERRA. | invite the reader’s attention to Law Review 103 (“Do | Have To Work on
My Day Off?”) and Law Review 140 (“Do | Have To Work on My Day Off? —Part 2”).
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ROA is almost a century old—it was established in 1922 by a group of veterans of “The Great
War,” as World War | was then known. One of those veterans was Captain Harry S. Truman. As
President, in 1950, he signed our congressional charter. Under that charter, our mission is to
advocate for the implementation of policies that provide for adequate national security. For
many decades, we have argued that the Reserve Components, including the National Guard,
are a cost-effective way to meet our nation’s defense needs.

Indeed, ROA is the only national military organization that exclusively supports America’s
Reserve and National Guard.

Through these articles, and by other means, we have sought to educate service members, their
spouses, and their attorneys about their legal rights and about how to exercise and enforce
those rights. We provide information to service members, without regard to whether they are
members of ROA or eligible to join, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s seven uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20. Enlisted
personnel as well as officers are eligible for full membership, and eligibility applies to those who
are serving or have served in the Active Component, the National Guard, or the Reserve.

If you are eligible for ROA membership, please join. You can join on-line at www.roa.org or call
ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:
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