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Not So ‘Harmless Error’: Supreme Court decides against veteran
in claim process case.

By Captain Samuel F. Wright, JAGC, USN (Ret.)?

10.2—O0ther Supreme Court Cases
11.0—Veterans’ Claims

Shinseki v. Sanders, 556 U.S. ___ (Apr. 21, 2009).

For well over a century, federal law has provided benefits for veterans of the Armed Forces for
injuries and disabilities sustained while on active duty. Claims for such benefits have been
adjudicated by the Veterans Administration (VA), an independent federal agency. In 1989, the
VA became the Department of Veterans Affairs, a cabinet-level department of the federal
government, but that department is still colloquially referred to as the VA.

The process for adjudicating veterans' claims has always been rather informal and non-
adversarial. Under a Civil War era statute, an attorney was limited to charging a $10 fee for
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representing a veteran in a matter of this kind, and that meant that veterans could not
ordinarily obtain legal representation. That statute was repealed only very recently. In most
cases, veterans making these claims have not been represented or have had informal
representation provided by veterans' service organizations such as the American Legion,
Veterans of Foreign Wars, or the Disabled American Veterans.

A veteran initiates his or her claim for compensation by filing a claim with the appropriate VA
regional office (RO). The process is very informal and can drag on for years. There is usually no
single hearing where the veteran must present evidence and be stuck with that record. The VA
has a statutory "duty to assist" the veteran in substantiating his or her claim. If the veteran is
not satisfied with the RO's action on the claim, he or she may appeal to the Board of Veterans
Appeals (BVA) in Washington, D.C.

BVA is part of the VA. Until 1988, BVA decisions were final and not subject to judicial review in
court. The Veterans' Judicial Review Act, Public Law 100-687, established the Court of Veterans
Appeals, later renamed the Court of Appeals for Veterans Claims (Veterans Court), which went
into business on Nov. 18, 1988. The Veterans Court has seven active judges, each of whom is
appointed by the president with Senate confirmation. These judges serve terms of either 13 or
15 years, depending upon the position.

The Veterans Court is what is known as an "Article I" court, meaning that it was established by
Congress under constitutional authority conferred by Article | of the Constitution, which deals
with the legislative branch. By contrast, the Supreme Court, the Courts of Appeals, and the
District Courts are referred to as "Article IlI" courts, created under Article Il of the Constitution,
which deals with the judicial branch. One difference between the two kinds of courts is that
Article Il court judges serve for life; they can only be removed by impeachment by the House of
Representatives and conviction by the Senate, while Article | court judges serve for a specific
term of years.

Veterans court decisions can be appealed to the U.S. Court of Appeals for the Federal Circuit, an
Article lll court located in Washington, D.C. As | explained in Law Review 189 (available at
www.roa.org/law_review), Congress established the Federal Circuit in 1982. The Federal Circuit
is on the same level with the First through Eleventh Circuits and the District of Columbia Circuit,
but the Federal Circuit is different from those other appellate courts in an important way. The
other federal appellate courts have jurisdictions that are defined by geography. For example,
the Eleventh Circuit consists of Alabama, Florida, and Georgia. The Federal Circuit has
nationwide jurisdiction, but only as to certain kinds of cases, including review of decisions of
the Veterans Court and the Merit Systems Protection Board.

Federal Circuit review of Veterans Court decisions is limited by statute. The review is limited to
certain legal matters, including a review of the validity of statutes and regulations or any
interpretation of such statutes and regulations relied upon by the Veterans Court in making its
determination. 38 U.S.C. 7292.



Woodrow Sanders served on active duty in the Army during World War Il and was honorably
discharged in 1945. His Army medical record showed that his vision was 20/20 upon enlistment
and 20/25 upon discharge, and his medical records showed no evidence of eye problems while
he was on active duty. He claimed that in 1944 a bazooka exploded near his face and injured his
right eye. In 1948, three years after he left active duty, an eye examination revealed an
inflammation of the right-eye retina and surrounding tissue, and that condition eventually
made him almost blind in that eye. Soon after the examination, Mr. Sanders filed a claim with
the VA. In 1949, the VA denied his claim, holding that he had not shown evidence of a
connection between his eye condition and his military service.

In 1991, 42 years later, Mr. Sanders asked the VA to reopen his claim. A VA ophthalmologist
stated his opinion that it was "not inconceivable" that Mr. Sanders' eye problems "could have
occurred secondary to trauma" as Mr. Sanders claimed. A private ophthalmologist retained by
Mr. Sanders stated that his right retina was scarred and that this type of injury "can certainly be
concussive in character." The RO denied Mr. Sanders' new claim and the BVA affirmed.

Mr. Sanders appealed to the Veterans Court, which held that the RO had erred in failing to give
him complete information as to the information related to claim adjudication that the VA would
provide and the information that he himself must provide. The Veterans Court also held that
the RO error was "harmless error" because there was no evidence that the error affected the
outcome of Mr. Sanders' claim. He appealed to the Federal Circuit, which reversed and rejected
the VA's argument that the error was harmless.

The VA applied to the Supreme Court for certiorari (discretionary review), which was granted.
After briefs and oral arguments, the Supreme Court reversed the Federal Circuit, in a six-three
decision written by Justice Stephen G. Breyer. The Court concluded, "In our view, the Federal
Circuit's 'harmless error' framework is too complex and rigid, its presumptions impose
unreasonable evidentiary burdens upon the VA, and it is too likely too often to require the
Court of Appeals for Veterans Claims (Veterans Court) to treat as harmful errors that in fact are
harmless. We conclude that the framework conflicts with established law." Justice Breyer's
decision contains an interesting and useful discussion as to how appellate courts are to
distinguish between "harmless error" and "prejudicial error" when reviewing lower court
decisions and administrative determinations.
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ROA is almost a century old—it was established in 1922 by a group of veterans of “The Great
War,” as World War | was then known. One of those veterans was Captain Harry S. Truman. As
President, in 1950, he signed our congressional charter. Under that charter, our mission is to
advocate for the implementation of policies that provide for adequate national security. For
many decades, we have argued that the Reserve Components, including the National Guard,
are a cost-effective way to meet our nation’s defense needs.

Indeed, ROA is the only national military organization that exclusively supports America’s
Reserve and National Guard.

Through these articles, and by other means, we have sought to educate service members, their
spouses, and their attorneys about their legal rights and about how to exercise and enforce
those rights. We provide information to service members, without regard to whether they are
members of ROA or eligible to join, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s seven uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20. Enlisted
personnel as well as officers are eligible for full membership, and eligibility applies to those who
are serving or have served in the Active Component, the National Guard, or the Reserve.

If you are eligible for ROA membership, please join. You can join on-line at www.roa.org or call
ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Officers Association
1 Constitution Ave. NE
Washington, DC 20002



