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1.3.1.3—Timely Application for Reemployment

“(1) Subject to paragraph (2), a person referred to in subsection (a) shall, upon the completion of a period of service
in the uniformed services, notify the employer referred to in such subsection of the person’s intent to return to a
position of employment with such employer as follows:

(A) In the case of a person whose period of service in the uniformed services was less than 31 days, by reporting to
the employer—

(i) not later than the beginning of the first full regularly scheduled work period on the first full calendar day
following the completion of the period of service and the expiration of eight hours after a period allowing for the
safe transportation of the person from the place of that service to the person’s residence; or

(i) as soon as possible after the expiration of the eight-hour period referred to in clause (i), if reporting within the
period referred to in such clause is impossible or unreasonable through no fault of the person.

(B) In the case of a person who is absent from a position of employment for a period of any length for the purposes
of an examination to determine the person’s fitness to perform service in the uniformed services, by reporting in the
manner and time referred to in subparagraph (A).

(C) In the case of a person whose period of service in the uniformed services was for more than 30 days but less than
181 days, by submitting an application for reemployment with the employer not later than 14 days after the
completion of the period of service or if submitting such application within such period is impossible or
unreasonable through no fault of the person, the next first full calendar day when submission of such application
becomes possible.

(D) In the case of a person whose period of service in the uniformed services was for more than 180 days, by
submitting an application for reemployment with the employer not later than 90 days after the completion of the
period of service.

(@)

(A) A person who is hospitalized for, or convalescing from, an illness or injury incurred in, or aggravated during, the
performance of service in the uniformed services shall, at the end of the period that is necessary for the person to
recover from such illness or injury, report to the person’s employer (in the case of a person described in
subparagraph (A) or (B) of paragraph (1)) or submit an application for reemployment with such employer (in the
case of a person described in subparagraph (C) or (D) of such paragraph). Except as provided in subparagraph (B),
such period of recovery may not exceed two years.

(B) Such two-year period shall be extended by the minimum time required to accommodate the circumstances
beyond such person’s control which make reporting within the period specified in subparagraph (A) impossible or
unreasonable.

(3) A person who fails to report or apply for employment or reemployment within the appropriate period specified in
this subsection shall not automatically forfeit such person’s entitlement to the rights and benefits referred to in



subsection (a) but shall be subject to the conduct rules, established policy, and general practices of the employer
pertaining to explanations and discipline with respect to absence from scheduled work.”

38 U.S.C.4312(e).

§ 1002.115 Is the employee required to report to or submit a timely application for reemployment to his or
her pre-service employer upon completing the period of service in the uniformed services?

Yes. Upon completing service in the uniformed services, the employee must notify the pre-service employer of his
or her intent to return to the employment position by either reporting to work or submitting a timely application for
reemployment. Whether the employee is required to report to work or submit a timely application for reemployment
depends upon the length of service, as follows:

(a) Period of service less than 31 days or for a period of any length for the purpose of a fitness examination. If the
period of service in the uniformed services was less than 31 days, or the employee was absent from a position of
employment for a period of any length for the purpose of an examination to determine his or her fitness to perform
service, the employee must report back to the employer not later than the beginning of the first full regularly-
scheduled work period on the first full calendar day following the completion of the period of service, and the
expiration of eight hours after a period allowing for safe transportation from the place of that service to the
employee's residence. For example, if the employee completes a period of service and travel home, arriving at ten
o'clock in the evening, he or she cannot be required to report to the employer until the beginning of the next full
regularly-scheduled work period that begins at least eight hours after arriving home, i.e. , no earlier than six o'clock
the next morning. If it is impossible or unreasonable for the employee to report within such time period through no
fault of his or her own, he or she must report to the employer as soon as possible after the expiration of the eight-
hour period.

(b) Period of service more than 30 days but less than 181 days. If the employee's period of service in the uniformed
services was for more than 30 days but less than 181 days, he or she must submit an application for reemployment
(written or verbal) with the employer not later than 14 days after completing service. If it is impossible or
unreasonable for the employee to apply within 14 days through no fault of his or her own, he or she must submit the
application not later than the next full calendar day after it becomes possible to do so.

(c) Period of service more than 180 days. If the employee's period of service in the uniformed services was for more
than 180 days, he or she must submit an application for reemployment (written or verbal) not later than 90 days after
completing service.

20 C.F.R. 1002.115 (bold question in original).

§ 1002.116 Is the time period for reporting back to an employer extended if the employee is hospitalized for,
or convalescing from, an illness or injury incurred in, or aggravated during, the performance of service?

Yes. If the employee is hospitalized for, or convalescing from, an illness or injury incurred in, or aggravated during,
the performance of service, he or she must report to or submit an application for reemployment to the employer at
the end of the period necessary for recovering from the illness or injury. This period may not exceed two years from
the date of the completion of service, except that it must be extended by the minimum time necessary to
accommodate circumstances beyond the employee's control that make reporting within the period impossible or
unreasonable. This period for recuperation and recovery extends the time period for reporting to or submitting an
application for reemployment to the employer, and is not applicable following reemployment.

20 C.F.R. 1002.116 (bold question in original).

§ 1002.117 Are there any consequences if the employee fails to report for or submit a timely application for
reemployment?



(a) If the employee fails to timely report for or apply for reemployment, he or she does not automatically forfeit
entitlement to USERRA's reemployment and other rights and benefits. Rather, the employee becomes subject to the
conduct rules, established policy, and general practices of the employer pertaining to an absence from scheduled
work.

(b) If reporting or submitting an employment application to the employer is impossible or unreasonable through no
fault of the employee, he or she may report to the employer as soon as possible (in the case of a period of service
less than 31 days) or submit an application for reemployment to the employer by the next full calendar day after it
becomes possible to do so (in the case of a period of service from 31 to 180 days), and the employee will be
considered to have timely reported or applied for reemployment.

20 C.F.R. 1002.117 (bold question in original).
§ 1002.118 Is an application for reemployment required to be in any particular form?

An application for reemployment need not follow any particular format. The employee may apply orally or in
writing. The application should indicate that the employee is a former employee returning from service in the
uniformed services and that he or she seeks reemployment with the pre-service employer. The employee is permitted
but not required to identify a particular reemployment position in which he or she is interested.

20 C.F.R. 1002.118 (bold question in original).
§ 1002.119 To whom must the employee submit the application for reemployment?

The application must be submitted to the pre-service employer or to an agent or representative of the employer who
has apparent responsibility for receiving employment applications. Depending upon the circumstances, such a
person could be a personnel or human resources officer, or a first-line supervisor. If there has been a change in
ownership of the employer, the application should be submitted to the employer's successor-in-interest.

20 C.F.R. 1002.119 (bold question in original).

§ 1002.120 If the employee seeks or obtains employment with an employer other than the pre-service
employer before the end of the period within which a reemployment application must be filed, will that
jeopardize reemployment rights with the pre-service employer?

No. The employee has reemployment rights with the pre-service employer provided that he or she makes a timely
reemployment application to that employer. The employee may seek or obtain employment with an employer other
than the pre-service employer during the period of time within which a reemployment application must be made,
without giving up reemployment rights with the pre-service employer. However, such alternative employment
during the application period should not be of a type that would constitute cause for the employer to discipline or
terminate the employee following reemployment. For instance, if the employer forbids employees from working
concurrently for a direct competitor during employment, violation of such a policy may constitute cause for
discipline or even termination.

20 C.F.R. 1002.120. (bold question in original).

The application for reemployment need not be in writing and need not be in any particular form, but I recommend
that you apply in writing, by certified mail. Please see the attachment to Law Review 77 for a sample application
for reemployment letter.

Can the application for reemployment be made before you have actually left active duty? That is unclear. It is good
to keep your employer informed as to your expected date of return, but if you have not been invited back to work by
the time that you actually leave active duty you should renew your application, in writing.



After a period of more than 180 days of service, you have 90 days to apply for reemployment. If you want some
time off (without pay), you should wait and submit the application when you are ready to return to work, but in any
case within the 90-day window. Once you apply for reemployment, you should expect the employer to direct you to
report back to work immediately. Please see Law Review 0622 (July-Aug. 2006), titled “Don’t Apply for
Reemployment until You Are Ready To Return to Work.”

Once you make a timely application for reemployment, and meet the other USERRA eligibility criteria, the
employer is required to act upon your application promptly. Except in unusual circumstances, you should be back
on the payroll within two weeks after your application. 20 C.F.R. 1002.180 and 181.

I strongly recommend that you make a formal written application for reemployment even (or maybe especially) if
you have reason to believe that the employer will reject your application. Please see Law Reviews 0910, 0937, and
0963.

If you have questions, suggestions, or comments, please contact Captain Samuel F. Wright, JAGC, USN (Ret.)
(Director of the Servicemembers’ Law Center) at swright@roa.org or 800-809-9448, ext. 730.




