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Q: | am an enlisted member of the Marine Corps Reserve. Last year, | was called to active
duty for seven months (May-December) and deployed to Afghanistan. | lost a lot of income
during that period, because my civilian job pays me substantially more than | earned on
active duty, even when you factor in the hazardous duty pay and tax break for serving in
Afghanistan. | was having some financial difficulties even before | was called to active duty,
and the active duty made them worse. As a result, | fell behind in the mortgage payments on
my house, and now the bank is threatening to foreclose.

When | obtained the mortgage and bought the house in 2005, | signed a “deed of trust” that
provides that if | fall behind in mortgage payments the “trustee” can agree to foreclosure
without the bank having to go to court. That is the provision that the bank is threatening to
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invoke now. | heard a presentation by a military lawyer, and she said that a federal law called
the Servicemembers Civil Relief Act (SCRA) forbids non-judicial foreclosure during or within
nine months after my active duty. How does this provision work?

A: Congress enacted the SCRA in 2003, as a long-overdue rewrite of the Soldiers’ and Sailors’
Civil Relief Act (SSCRA), which dates back to 1917. The SCRA is codified at sections 501-597b of
the Appendix to title 50 of the United States Code (50 U.S.C. App. 501-597b). Section 533(c)
provides:

A sale, foreclosure, or seizure of property for a breach of an obligation described in subsection
(a) shall not be valid if made during, or within 9 months after, the period of the
servicemember’s military service except—

(1)Upon a court order granted before such sale, foreclosure, or seizure with a return
made and approved by the court; or

(2)If made pursuant to an agreement as provided in section 107 [50 U.S.C. App. 517].
50 U.S.C. App. 533(c) (emphasis supplied).

It is clear that your mortgage qualifies. Under the SCRA, it is unlawful to foreclose on the
property without a court order. It does not matter that your state law permits non-judicial
foreclosure under these circumstances. Under Article VI, Section 2 of the United States
Constitution (commonly called the “Supremacy Clause”), a federal statute like the SCRA trumps
a conflicting state law or a provision of a state constitution.

Under section 107 of the SCRA (50 U.S.C. App. 517), you can waive your right to avoid non-
judicial foreclosure on the property, but such a waiver must be in writing and must be made
during or after (not before) your period of active military service. Since you signed the deed of
trust in 2005, when you bought the property, and since you were not on active duty at that
time, that deed of trust does not validly waive your rights.

If you are going to sign a waiver of your rights, you should obtain something of value in
exchange for the waiver. For example, the bank might agree to a “short sale” wherein the bank
agrees to accept the purchase price that you receive in exchange for the property as a full and
final satisfaction of your obligations under the mortgage; i.e., the bank agrees to release you
from liability over and above that purchase price. | suggest that you need an attorney to
arrange for such a settlement. Please remember Abraham Lincoln’s famous maxim: “A man
who represents himself has a fool for a client.”

Q: What happens if the bank proceeds with the non-judicial foreclosure during the nine
months after | left active duty?

A: Some serious consequences could follow as stated in the United States Code:



A person who knowingly makes or causes to be made a sale, foreclosure, or seizure of
property that is prohibited by subsection (c) [50 U.S.C. App. 533(c)], or who knowingly
attempts to do so, shall be fined as provided in title 18, United States Code, or
imprisoned for not more than one year, or both.

50 U.S.C. 533(d) (emphasis supplied).
Update — March 20223

The location of the SCRA within the United States code changed in late 2015. Previously
codified at 50 U.S.C App. §§ 501-597(b), there was an editorial reclassification of the SCR by the
Office of the Law Revision Counsel to the United States House of Representatives that became
effective on December 1, 2015.# The SCRA is now codified at 50 U.S.C. §§ 3901-4043. The
changes in codification did not change the substance or application of the sections.

The relevant sections cited throughout the article can be found at:

50 U.S.C. App. § 517 discussing the waiver of rights pursuant to a written agreement can be
found under 50 U.S.C. § 3918.

50 U.S.C. App. § 533 discussing mortgages and trust deeds can be found at 50 U.S.C. § 3953. A
notable change in 50 U.S.C. § 3953 is that the subsection (c) and (d) have increased the period
from nine months to one year. Therefore, when applying the change to this article, it would be
unlawful for the bank to foreclose on the servicemember’s home within one year of the
servicemember returning from Afghanistan without a court order or pursuant to an agreement
as provided in 50 U.S.C. § 3918.

For a complete conversion chart for the SCRA please see The Servicemembers Civil Relief Act
Has Moved.”

Please join or support ROA
This article is one of 2,300-plus “Law Review” articles available at www.roa.org/lawcenter. The

Reserve Officers Association, now doing business as the Reserve Organization of America (ROA),
initiated this column in 1997. New articles are added each month.

ROA is almost a century old—it was established on 10/1/1922 by a group of veterans of “The
Great War,” as World War | was then known. One of those veterans was Captain Harry S.
Truman. As President, in 1950, he signed our congressional charter. Under that charter, our
mission is to advocate for the implementation of policies that provide for adequate national
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security. For almost a century, we have argued that the Reserve Components, including the
National Guard, are a cost-effective way to meet our nation’s defense needs.

Through these articles, and by other means, including amicus curiae (“friend of the court”)
briefs that we file in the Supreme Court and other courts, we educate service members, military
spouses, attorneys, judges, employers, DOL investigators, ESGR volunteers, congressional and
state legislative staffers, and others about the legal rights of service members and about how to
exercise and enforce those rights. We provide information to service members, without regard
to whether they are members of ROA, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s eight® uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20 or $450 for
a life membership. Enlisted personnel as well as officers are eligible for full membership, and
eligibility applies to those who are serving or have served in the Active Component, the
National Guard, or the Reserve. If you are eligible for ROA membership, please join. You can
join on-line at www.roa.org or call ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Organization of America
1 Constitution Ave. NE

6Congress recently established the United States Space Force as the 8t uniformed service.
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