
LAW REVIEW1 18100 

October 2018 

 

Look to State Law for Protection of Civilian Jobs of  

National Guard Members on State Active Duty 
 

By Captain Samuel F. Wright, JAGC, USN (Ret.)2 

 

1.1.3.3—USERRA applies to National Guard service 

1.8—Relationship between USERRA and other laws/policies 

 

Q: I am a Captain in the New Jersey (NJ) Army National Guard (NJARNG) and a member of the 

Reserve Officers Association. I have read with great interest many of your “Law Review” 

articles about the Uniformed Services Employment and Reemployment Rights Act (USERRA) 

and related laws. 

 

I live in NJ, but my civilian job is across the Hudson River in New York City. As a member of 

the NJARNG, I routinely perform active duty for training and inactive duty training (drills) to 

maintain my readiness for the possibility of being called to federal active duty, and I have 
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been called to duty involuntarily once already and may be again. I can also volunteer for 

federal active duty. I am also subject to call by the Governor of NJ for state active duty in 

state emergencies like hurricanes, tornadoes, riots, etc.  

 

It is my understanding that USERRA protects my right to reinstatement in my civilian job if I 

leave that job for voluntary or involuntary military duty or training under title 10 or title 32 of 

the United States Code, but USERRA does not apply to state active duty. Is my understanding 

correct? What law (if any) protects my right to reinstatement in my New York City job if I am 

called to state active duty by the Governor of NJ? 

 

A: You are correct that USERRA gives you the right to reemployment in your civilian job 

(including being treated as if you had been continuously employed, for seniority and pension 

purposes) if you leave the job for “service in the uniformed services” and if you meet the five 

USERRA conditions.3 USERRA’s definition of “service in the uniformed services” includes active 

duty, active duty for training, inactive duty training, full-time National Guard duty, and funeral 

honors duty under title 10 or title 32 of the United States Code, but it does not include state 

active duty.4 If National Guard members are to have reemployment rights after state active 

duty, it must be by state law.5 

 

Every state has a state law that protects the civilian jobs of National Guard members on state 

active duty, but some of those laws are better than others. Please see the “state laws” section 

of our website, www.roa.org/lawcenter. You will find 54 articles (50 states, the District of 

Columbia, Guam, Puerto Rico, and the Virgin Islands) about these state laws. 

 

NJ has a law that gives members of the NJ Army or Air National Guard the right to 

reinstatement in their civilian jobs after state active duty,6 but of course NJ law does not apply 

across the state line in the State of New York (NY). NY has a law protecting the civilian jobs of 

members of the NY ARNG or ANG who are called to state active duty by the Governor of NY.7 
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If you must leave your NY civilian job for state active duty as called by the Governor of NJ, no 

federal or state law requires your NY employer to reinstate you in your civilian job upon 

completion of the period of state active duty. This is a loophole that needs to be closed. 

 

Q: My friend Mary Jones lives in NY and is a Sergeant in the NY ARNG, but her civilian job is in 

Newark, NJ. If she is called to state active duty by the Governor of NY, does she fall into the 

same loophole? 

 

A: Yes. NJ law protects the civilian jobs of members of the “militia,” and that term is defined as 

“all the military forces of this state.”8 

 

Q: Alexander Adams is a member of my NJARNG unit. He lives in Camden, NJ. His civilian job 

is across the Delaware River in Philadelphia, Pennsylvania (PA). Does he have the same 

problem? 

 

A: Yes. The PA law protects only National Guard members of PA.9 

 

Q: Brenda Barnes lives in southern NJ and is a member of the NJARNG. Her civilian job is 

across the state line in Delaware (DE). If she is called to state active duty by the Governor of 

NJ, does she have a legally enforceable right to reinstatement in her DE job? 

 

A: Yes. The DE law protects the civilian jobs of National Guard members on state active duty 

and is not limited to DE National Guard members but also includes National Guard members of 

other states.10 

 

 Efforts to close this loophole 

 

In 2004, the Department of Defense (DOD) created the Defense State Liaison Office (DSLO), and 

that agency has ten regional representatives who represent the interests of DOD, service 

members, and military families in presentations to Governors and state legislators. The Reserve 

Officers Association (ROA) has been working with DSLO on this National Guard issue since 2014. 

When this effort began, only 12 states had laws that protected the civilian jobs of National 

Guard members of other states who had civilian jobs in the state. Due to the efforts of DSLO, 

that number is now up to 40, but several major states remain in the “to do” category. The 

states that still need to close this loophole are Colorado, Iowa, Maryland, New Hampshire, New 
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Jersey, New York, North Dakota, Pennsylvania, South Dakota, and Tennessee. Readers: Please 

contact your state legislators to bring this issue to their attention, especially if you live in one of 

these 10 states. 

 

As I have explained in detail in Law Review 16103 (October 2016), we are judging the quality of 

each state’s law based on four questions: 

 

a. Does the state law protect a private sector employee who is on state active duty? 

b. Does the state law protect a public sector (state or local government) employee who is 

on state active duty? 

c. Does the state law have an adequate enforcement mechanism for the employee who 

has lost his or her civilian job because of having been on state active duty? 

d. Does the state law protect a member of the National Guard of another state who has a 

civilian job in this state and who is called to state active duty by the Governor of the 

other state? 

 

For questions a and b, the answer is YES for every state. Here is our chart for questions c and d: 

 

Alabama 
c. No 
d. Yes 
 
Alaska 
c. Yes 
d. Yes 
 
Arizona 
c. Yes 
d. Yes 
 
Arkansas 
c. Yes 
d. Yes 
 
California 
c. Yes 
d. Yes 
 
Colorado 
c. Yes 
d. No 
 



Connecticut 
c. Yes 
d. Yes 
 
Delaware 
c. Yes 
d. Yes 
 
Florida 
c. Yes 
d. Yes 
 
Georgia 
c. Yes 
d. Yes 
 
Hawaii 
c. Yes 
d. Yes 
 
Idaho 
c. Yes 
d. Yes 
 
Illinois 
c. Yes 
d. Yes 
 
Indiana 
c. No 
d. Yes 
 
Iowa 
c. Yes 
d. No 
 
Kansas 
c. Yes 
d. Yes 
 
Kentucky 
c. Yes 
d. Yes 
 



Louisiana 
c. Yes 
d. Yes 
 
Maine 
c. Yes 
d. Yes 
 
Maryland 
c. Yes 
d. No 
 
Massachusetts 
c. Yes 
d. Yes 
 
Michigan 
c. No 
d. Yes 
 
Minnesota 
c. No 
d. Yes 
 
Mississippi 
c. Yes 
d. Yes 
 
Missouri 
c. Yes 
d. Yes 
 
Montana 
c. Yes 
d. Yes 
 
Nebraska 
c. Yes 
d. Yes 
 
Nevada 
c. Yes 
d. Yes 
 



New Hampshire 
c. Yes 
d. No 
 
New Jersey 
c. Yes 
d. No 
 
New Mexico 
c. Yes 
d. Yes 
 
New York 
c. Yes 
d. No 
 
North Carolina 
c. Yes 
d. Yes 
 
North Dakota 
c. Yes 
d. No 
 
Ohio 
c. Yes 
d. Yes 
 
Oklahoma 
c. Yes 
d. Yes 
 
Oregon 
c. Yes 
d. Yes 
 
Pennsylvania 
c. Yes 
d. No 
 
Rhode Island 
c. Yes 
d. Yes 
 



South Carolina 
c. Yes 
d. Yes 
 
South Dakota 
c. No 
d. No 
 
Tennessee 
c. Yes 
d. No 
 
Texas 
c. Yes 
d. Yes 
 
Utah 
c. Yes 
d. Yes 
 
Vermont 
c. Yes 
d. Yes 
 
Virginia 
c. Yes 
d. Yes 
 
Washington 
c. Yes 
d. Yes 
 
West Virginia 
c. Yes 
d. Yes 
 
Wisconsin 
c. Yes 
d. Yes 
 
Wyoming 
c. Yes 
d. Yes 
 



Guam 
c. Yes 
d. No 
 
Puerto Rico 
c. Yes 
d. No 
 
Virgin Islands 
c. Yes 
d. No 
 
District of Columbia 
 
The District of Columbia National Guard has no state status. The Mayor of DC has no authority 
to mobilize the DC National Guard. If the Mayor needs soldiers or airmen for a local emergency, 
she would need to ask the President to mobilize them. In that case, they would be on federal 
active duty, and USERRA would protect their civilian jobs. DC law does not protect the civilian 
job of a member of the National Guard of Virginia, Maryland, or some other state who has a 
civilian job in DC. 


