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Where does Congress Get the Authority To Overrule a Supreme Court Decision
By Captain Samuel F. Wright, JAGC, USN (Ret.)?2
5.1— Division of Military Benefits Upon Divorce
McCarty v. McCarty, 453 U.S. 210 (1981).

Q: I am a retired Army Reserve Colonel and a life member of the Reserve Officers Association
(ROA). I read with interest your Law Review 19058 (June 2019). In that article you wrote that
in 1981 the Supreme Court held that the states were precluded from dividing military retired
pay in marriage dissolution cases, but in 1982 the Congress “overruled” this Supreme Court
decision. How does Congress have the power to overrule a Supreme Court decision?

A: When the Supreme Court finds that a federal statute is inconsistent with the United States
Constitution, the Supreme Court has the power and the responsibility to strike down the federal
statute as unconstitutional.3 But the Supreme Court did not hold that it was unconstitutional to
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apply California’s community property law to military retired pay. Rather, the Supreme Court
held that applying California’s community property law to military retired pay to military retired
pay was inconsistent with the federal statute that provides for military retired pay, and under
the Supremacy Clause a federal statute trumps conflicting state laws and state constitutions.4
The McCarty majority decision includes the following paragraph:

We conclude, therefore, that there is a conflict between the terms of the federal
[military] retirement statutes and the community property right asserted by appellee
here [the wife]. But “a mere conflict in words is not sufficient”; the question remains
whether the “consequences of that property right sufficiently injure the objectives of the
federal program to require nonrecognition.” Hisquierdo, 439 U.S. at 581-583. This
inquiry, however, need only be a brief one, for it is manifest that the application of
community property principles to military retired pay threatens grave harm to “clear and
substantial” federal interests. See United States v. Yazell, 382 U.S. at 352.5

The Supreme Court held that applying community property principles to military retired pay
was inconsistent with a federal statute. It was well within Congress’ prerogative to remove the
inconsistency by amending the federal statute. That is exactly what Congress did when it
enacted the Uniformed Services Former Spouse Protection Act (USFSPA) in 1982.

Please join or support ROA

This article is one of 1800-plus “Law Review” articles available at https://www.roa.org/page/
lawcenter. The Reserve Officers Association, now doing business as the Reserve Organization of
America (ROA), initiated this column in 1997. New articles are added each month.

ROA is almost a century old—it was established in 1922 by a group of veterans of “The Great
War,” as World War | was then known. One of those veterans was Captain Harry S. Truman. As
President, in 1950, he signed our congressional charter. Under that charter, our mission is to
advocate for the implementation of policies that provide for adequate national security. For
many decades, we have argued that the Reserve Components, including the National Guard, are
a cost-effective way to meet our nation’s defense needs.

Indeed, ROA is the only national military organization that exclusively supports America’s
Reserve and National Guard.

Through these articles, and by other means, we have sought to educate service members, their
spouses, and their attorneys about their legal rights and about how to exercise and enforce
those rights. We provide information to service members, without regard to whether they are
members of ROA or eligible to join, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s seven uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20. Enlisted
personnel as well as officers are eligible for full membership, and eligibility applies to those who
are serving or have served in the Active Component, the National Guard, or the Reserve.
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If you are eligible for ROA membership, please join. You can join on-line at www.roa.org or call
ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Officers Association
1 Constitution Ave. NE
Washington, DC 20002



