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To Get a Continuance under the SCRA, You Must Meet the SCRA Requirements.
By Colonel Mark E. Sullivan, USA (Ret.)*

4.3—SCRA right to a continuance and protection against default judgment

*Mr. Sullivan served in the Army and Army Reserve as a judge advocate and retired as a
Colonel. He is a life member of the Reserve Organization of America (ROA). He practices family
law in Raleigh, North Carolina, and is the author of THE MILITARY DIVORCE HANDBOOK (Am.
Bar Assn., 3rd Ed. 2019) and many internet resources on military family law issues. A Fellow of
the American Academy of Matrimonial Lawyers, Mr. Sullivan has been a board-certified
specialist in family law for over 30 years. He works with attorneys nationwide as a consultant
on military divorce issues in drafting military pension division orders. He can be reached at 919-
832-8507 and at mark.sullivan@ncfamilylaw.com.

“This is a very simple game. You throw the ball, you catch the ball, you hit the ball.”
—“Bull Durham”

The Banner

COVID-19 has limited travel for many people, especially when court hearings are involved, and
“travel restrictions” may limit the ability of a litigant to appear in person. Should a
servicemember from another state be denied a stay of proceedings under the Servicemembers
Civil Relief Act when he cannot leave his base to travel to another state for a court hearing? Can
the court deny a stay request when it is made orally on the day of trial? The answers are in a
recent Nebraska Supreme Court case, Hawkins v. Delgado, 308 Neb.301, 2021 Neb. LEXIS 15
(Neb. 2021).

The Backstory

Keeley Hawkins and Erick Delgado dated for over two years. Both were lieutenants in the Air
Force. Keely eventually broke off the relationship, and that’s when Erick started going downbhill.
He threatened suicide and placed a video call to her while she was on deployment, showing
himself in a closet with a noose around his neck. Using a “burner phone,” he messaged her that
he loved her and had sent flowers. He said that if she blocked the number, he’d just “get
another burner. Lol.” His next text messages stated, “Time has come. Karma.” and “It will not
stop till it all burns. That | promise.” And his final message was “There is a storm coming.
Afterwards there shall be the calm. Keeley you will be free from yourself and your past.”

Even after Keeley got a military “no-contact order” from the Air Force, the harassment did not
stop. So she sought a protection order from the local district court in Nebraska, where she was
stationed. The order was immediately issued, and Erick opposed the extension of the order.
Both parties retained counsel, and Keely sought and obtained a stay of proceedings (pursuant



to the Servicemembers Civil Relief Act) from the first date to a new date two months later,
since she was scheduled to deploy.

On the day of trial, Keeley was there. Her lawyer was there, and so was Erick’s lawyer. But Erick
was MIA — “missing in action.” He was not present in court; apparently, he could not depart
from his base due to travel restrictions. His lawyer stated that Erick was on base in Arizona, he
could not appear in person, and the court should grant a stay of proceedings pursuant to the
Servicemembers Civil Relief Act, or SCRA.

Following the hearing, the judge entered an order which found that the ex parte order should
continue in effect. In regard to the motion for stay, the court found that the attorney’s oral
motion for a stay of proceedings was not a proper stay request under the SCRA, and the motion
was denied. Erick appealed.

Bullet Points: The Decision

The Supreme Court noted that the SCRA provides for a stay of proceedings when a party is in
military service and has received notice of the action or proceeding. 50 U.S.C. § 3932. And the
Court also noted that, for the court to grant a stay of proceedings, the request must include:

- A letter or other communication stating-

a. facts as to how the party’s military duties materially affect his or her ability to appear,
and
b. when he or she will be available to appear, as well as —

- A letter or other communication from the party’s commanding officer stating that-

a. The servicemember’s current military duty prevents appearance in court, and
b. Leave is not authorized for the servicemember.

The attorney for Erick did none of these things. All he did was to make an oral request which
was limited to a reference to the SCRA. There were no specific allegations about Erick’s
nonavailability, other than to note that he was not present and could not travel.

The Supreme Court found that “These verbal representations do not comply with the
requirements of the SCRA.” It concluded that, “while the provisions of the SCRA might be
entitled to a liberal construction, such liberal construction is not a license to fail to comply with
the primary requirements of the SCRA.” The Court affirmed the trial court’s decision.

The Bottom Line

This Nebraska Supreme Court decision is a good reminder for practitioners that, to get a stay of
proceedings under the Servicemembers Civil Relief Act, you actually have to "open the books"

and read the law's requirements. If you do not read 50 U.S.C. § 3932, you will never know that a
stay may not be based on standing up in open court on the day of trial and - without the benefit



of the required documents and statements - trying to convince the judge that the court needs
to stay the proceeding under the SCRA. Snooze and you lose!

A final note: There are no “travel restrictions” when it comes to finding out what the elements
of a stay request are. They are all set out in “A Judge’s Guide to the Servicemembers Civil Relief
Act,” found at the website for the North Carolina State Bar’s military committee, located at

www.nclamp.gov > For Lawyers > Additional Resources.

The following flowchart explains the steps in obtaining a stay of proceedings in visual format.
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Please join or support ROA

This article is one of 2,300-plus “Law Review” articles available at www.roa.org/lawcenter. The
Reserve Officers Association, now doing business as the Reserve Organization of America (ROA),
initiated this column in 1997. New articles are added each month.

ROA is almost a century old—it was established on 10/1/1922 by a group of veterans of “The
Great War,” as World War | was then known. One of those veterans was Captain Harry S.
Truman. As President, in 1950, he signed our congressional charter. Under that charter, our
mission is to advocate for the implementation of policies that provide for adequate national
security. For almost a century, we have argued that the Reserve Components, including the
National Guard, are a cost-effective way to meet our nation’s defense needs.

Through these articles, and by other means, including amicus curiae (“friend of the court”)
briefs that we file in the Supreme Court and other courts, we educate service members, military
spouses, attorneys, judges, employers, DOL investigators, ESGR volunteers, congressional and
state legislative staffers, and others about the legal rights of service members and about how to
exercise and enforce those rights. We provide information to service members, without regard
to whether they are members of ROA, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s eight! uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20 or $450 for
a life membership. Enlisted personnel as well as officers are eligible for full membership, and
eligibility applies to those who are serving or have served in the Active Component, the
National Guard, or the Reserve. If you are eligible for ROA membership, please join. You can
join on-line at www.roa.org or call ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Organization of America
1 Constitution Ave. NE
Washington, DC 20002

1 Congress recently established the United States Space Force as the 8t uniformed service.
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