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Congress has Taken Action to Ensure Post-9/11 Burn Pit Veterans Receive
Disability Claims

By Second Lieutenant Lauren Walker, USMCR3
11.0—Veterans’ claims

Burn pits have been utilized by the Armed Forces for decades, going back to Operation Desert
Shield/Desert Storm in 1990.% The use of burn pits has continued throughout the operations in
Iraq, Kuwait, Qatar, United Arab Emirates, Saudi Arabia, and Bahrain.> Many service members
exposed to the smoke emitted from burn pits suffer from long-term health concerns,
manifested long after their time in service.® But thousands of service members have been
denied disability claims related to burn pit exposure due to the many hoops a service member
must jump through.’

In August 2021, the Department of Veterans Affairs (VA) began taking steps to get veterans the
healthcare benefits they need and deserve by processing disability claims for asthma, rhinitis,
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and sinusitis on a presumptive basis if these conditions manifested within ten years after his or
her service in Southwest Asia or one of the other designated areas.® The VA has consistently
held that Congress would need to take action if more is to be done.® Congress has responded to
the VA’s call.’® The House and the Senate have each, separately, passed a bill that would
provide healthcare benefits to more troops than ever before who have been exposed to the
toxins of burn pits.!

Health Care for Burn Pit Veterans Act

On February 16, the U.S. Senate passed major legislation that would allow more veterans to
receive healthcare coverage from the Department of Veterans Affairs for burn pit exposure.!?
The legislation was introduced by Senate Veterans’ Affairs Committee Ranking Member Jerry
Moran, a Kansas Republican, and Chairman Jon Tester, a Montana Democrat.® The Health Care
for Burn Pit Veterans Act was unanimously passed, indicating to all veterans that the Senate is
committed to addressing toxic exposure.

The Health Care for Burn Pit Veterans Act expands the period of eligibility for VA health care for
all post-9/11 combat veterans from five years to ten years and allows a one-year open
enrollment period for veterans who did not enroll during their initial five years following their
discharge.!® The bill also provides every veteran a toxic exposure screening during VA medical
visits and increases training in toxic exposure for VA health care providers.® The bill goes on to
establish VA reporting requirements on VA medical data to treat toxic exposure and mandates
the VA to reach out to veterans to provide them with critical information on care, benefits, and
resources.’ Finally, the bill passed by the Senate mandates that the Federal Government do
more to study and collect data on veterans’ health.!® These studies are to include performing a
mortality study on veterans who served in Southwest Asia during the Gulf War, a study on Post-
9/11 veterans’ health trends, a study on veterans’ cancer rates, and a report on DOD’s
Individual Longitudinal Exposure Record.’® The Health Care for Burn Pit Veterans Act comes at a
price of about S1 billion.?°
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The bill passed by the Senate on February 16 is the first step in a longer three-phase
approach.?! The first phase is to “provide greater access to health care.”?? While there has been
pushback that the Senate is not doing enough, Senator Moran defended the phased approach
claiming he didn’t want to pass legislation that would harm veterans.?® He notes that the VA is
experiencing a surge of backlogged claims due to the several conditions that were added to the
presumptive list last year.?* As of January, there were 260,000 backlogged claims.?> The concern
the Senate has is if presumptions are put in place “that adds significant numbers of new
veterans to the list before the VA gets its act together with regard to its capacity of dealing with
those cases disadvantages veterans who are already waiting in line.”?®

As of now, the second and third phases have not been released. In the coming weeks and
months, more announcements should be made. However, many veterans’ organizations stress
the Health Care for Burn Pit Veterans Act does not go far enough. While the vice president of
the Wounded Warrior Project, Jose Romas, thanked Chairman Tester and Ranking Member
Moran for taking the first step, he also stated “there is more work to be done.”?’

Honoring our PACT Act

After President Biden urged Congress to pass a law to make sure veterans exposed to burn pit
toxins receive the benefits and comprehensive health care they deserve in his State of the
Union Address on March 1, the House passed the Honoring our PACT Act two days later.? The
Honoring out PACT Act was introduced by House Veterans’ Affairs Committee Chairman Mark
Takano, a California Democrat.?® The bill passed by a vote of 256-174 with 34 Republicans
joining all House Democrats.3°

The bill passed by the House is much more expansive than the Health Care for Burn Pit Veterans
Act passed by the Senate. Under the Honoring our PACT Act, there is an extension of combat
eligibility for healthcare from five years to 10 years with a one-year open enrollment period for
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veterans who did not enroll during their initial five years following their discharge.3! The bill
also implements a streamlined provision for the VA’s review process for establishing toxic
exposure presumptions. Additionally, the bill concedes exposure to airborne hazards and burn
pits based on locations and dates of service and establishes a presumption of service
connection for 23 respiratory illnesses and cancers related to burn pits and airborne hazards
exposure.32 The Honoring our PACT Act goes on to require the VA to provide standardized
training to improve toxic exposure disability claims adjudications, to conduct outreach, provide
resources to veterans exposed to toxins, and to improve data collection between it and the
Department of Defense.33 Studies related to incidents of cancer among veterans, health trends
Post-9/11 veterans, and the feasibility of providing healthcare to dependents of veterans are
also a requirement under the bill.3*

The Honoring our PACT Act not only benefits veterans who have been exposed to burn pit
toxins, but also veterans exposed to other toxins.3> Under the bill passed by the House,
hypertension and Monoclonal Gammopathy of Undetermined Significance are added to the list
of presumptions for Agent Orange exposure.3® Additionally, the bill creates a presumption of
exposure to radiation for veterans who participated in cleanup activities in Palomares, Spain,
and Enewetak Atoll.?” Finally, there is a new claim for veterans and their families who served in
Thailand, Laos, and Cambodia.38

The cost of the Honoring our PACT Act will be nearly $85 billion in the next five years and more
than $280 billion over the next decade.?® Representative Takano acknowledged that the “cost
may raise eyebrows at first”, but noted that the cost is “but a fraction of what our country
spent on the war efforts in Iraq and Afghanistan.”*? Representative Pelosi, the Speaker of the
House, also defended the cost by stating that the price should not even be talked about
because “[t]his is the cost of war that we should recognize ... it’s going to be worth it.”4!
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While the two bills passed by the House and the Senate are similar, the Health Care for Burn Pit
Veterans Act is much more restrictive. In the coming months, members of the House and
Senate are expected to take their bills to conference to work through the policy differences and
agree on a final bill to send to the President for signature.*

No matter what the final bill looks like, one thing seems certain, President Biden will sign the
bill once it reaches his desk. During the President Biden’s State of the Union Address, he made
it clear that he wanted veterans exposed to toxins in Irag and Afghanistan to finally get the
benefits and comprehensive healthcare they deserve.*® President Biden has witnessed men and
women come home, “many of [whom are] the world’s finest and best-trained warriors in the
world, never the same.”** This includes his late son, Beau Biden. Veterans come home with
“Ih]eadaches. Numbness. Dizziness. A cancer that would put them in a flag-draped coffin.”4®
While President Biden is not sure what caused his late son’s brain cancer, or the diseases of
many other troops, he is “committed to finding out everything we can” about the toxins that
are harming and killing United States veterans.*® Moreover, the White House has already
endorsed the House bill, which offers extensive coverage to veterans.

Based on the evidence, President Biden is only waiting on Congress to respond to his call to
“pass a law to make sure veterans devastated by toxic exposure in Iraq and Afghanistan finally
get the benefits and comprehensive health care they deserve.”#’

Please join or support ROA
This article is one of 2,300-plus “Law Review” articles available at www.roa.org/lawcenter. The

Reserve Officers Association, now doing business as the Reserve Organization of America (ROA),
initiated this column in 1997. New articles are added each month.

ROA is almost a century old—it was established on 10/1/1922 by a group of veterans of “The
Great War,” as World War | was then known. One of those veterans was Captain Harry S.
Truman. As President, in 1950, he signed our congressional charter. Under that charter, our
mission is to advocate for the implementation of policies that provide for adequate national
security. For almost a century, we have argued that the Reserve Components, including the
National Guard, are a cost-effective way to meet our nation’s defense needs.

Through these articles, and by other means, including amicus curiae (“friend of the court”)
briefs that we file in the Supreme Court and other courts, we educate service members, military
spouses, attorneys, judges, employers, DOL investigators, ESGR volunteers, congressional and
state legislative staffers, and others about the legal rights of service members and about how to
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exercise and enforce those rights. We provide information to service members, without regard
to whether they are members of ROA, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s eight*® uniformed
services, you are eligible for membership in ROA, and a one-year membership only costs $S20 or
$450 for a life membership. Enlisted personnel as well as officers are eligible for full
membership, and eligibility applies to those who are serving or have served in the Active
Component, the National Guard, or the Reserve. If you are eligible for ROA membership, please
join. You can join on-line at www.roa.org or call ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Organization of America
1 Constitution Ave. NE
Washington, DC 20002

48Congress recently established the United States Space Force as the 8t uniformed service.
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