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Good News: The MSPB Finally Has a Quorum.
By Captain Samuel F. Wright, JAGC, USN (Ret.)?

1.1.1.8—USERRA applies to the Federal Government
1.4—USERRA enforcement
1.8—Relationship between USERRA and other laws/policies

Good news! As of 3/3/2022, the Merit Systems Protection Board (MSPB) has a quorum—two of
the three positions are filled by Presidential nominees who have been confirmed by the Senate.
The MSPB can now act on appeals from decisions made by the Administrative Judges (Als) of
the MSPB. For more than five years, from 1/7/2017 until 3/3/2022, the MSPB did not have a
guorum and could not act on petitions to review AJ decisions.

The MSPB has three positions, two of which are currently filled. The Board has a Chair and a
Vice Chair, who are to be of the President’s political party, and a Member, who is to be of the
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other major party. The three members must be nominated by the President and confirmed by
the Senate, and they serve staggered seven-year terms. When the seven-year term of a
confirmed member expires, the member can serve an overtime period of up to one year or
until a new member is nominated and confirmed, whichever occurs first.

The last time that the MSPB had a full complement was during the Obama Administration. The
Vice Chair, nominated by President Obama and confirmed by the Senate, left office in 2015. The
Chair, also nominated by President Obama and confirmed by the Senate, left office on
1/7/2017, when her seven-year term and her one-year overtime period expired. That left one
Republican Member. His seven-year term expired in March 2018 and his one-year overtime
period in March 2019. For almost three years, the MSPB was without members, but the work of
the Board continued.

President Trump nominated three highly-qualified persons for the three MSPB vacancies, but
the Senate never acted on those nominations during President Trump’s term in office. After he
was inaugurated on 1/20/2021, President Biden nominated three different highly qualified
persons for the three vacancies. He nominated Cathy Harris to be Chair, Raymond Limon to be
Vice Chair, and Tristan Leavitt to be the Member.

On 3/2/2022, the Senate confirmed the nominations of Raymond Limon and Tristan Leavitt,
and they were sworn in on 3/3/2022. The nomination of Cathy Harris is still pending in the
Senate.

The quorum for the MSPB to act on petitions for review of MSPB AJ decisions is two confirmed
members, and the Board now has a quorum. If Limon and Leavitt split 1-1 on a case, that will
amount to an affirmation of the AJ’s decision, and the AJ’s decision will become the decision of
the MSPB.

The MSPB is a quasi-judicial executive agency of the Federal Government. The Board
adjudicates claims that Federal agencies, as employers, have violated many Federal laws. One
of those laws is the Uniformed Services Employment and Reemployment Rights Act (USERRA).
The MSPB adjudicates claims that Federal executive agencies, as employers, have violated
USERRA.2 Those claims can be made by Federal employees, former Federal employees, and
unsuccessful applicants for Federal employment.

All MSPB cases, including MSPB USERRA cases, start before an AJ of the MSPB. The losing party
at the Al level, either the individual petitioner or the Federal agency respondent, can appeal the
AJ’s decision to the MSPB itself. If the individual petitioner loses at the MSPB level, he or she

3See 38 U.S.C. § 4324,



can appeal the unfavorable MSPB decision to the United States Court of Appeals for the Federal
Circuit, but the Federal agency cannot appeal from the MSPB to the Federal Circuit.*

If the individual petitioner loses at the AJ level, he or she can wait 35 days, and then the
decision of the AJ becomes the decision of the MSPB, and the petitioner can appeal to the
Federal Circuit.”

Now that the MSPB has a quorum (two confirmed members), it can start reviewing AJ decisions
that have been appealed to the Board itself, but the two members (hopefully joined soon by a
third) will likely concentrate first on the backlog of more than 4,000 pending cases, before
reviewing any new cases.

Please join or support ROA
This article is one of 2,000-plus “Law Review” articles available at www.roa.org/lawcenter. The

Reserve Officers Association, now doing business as the Reserve Organization of America (ROA),
initiated this column in 1997. New articles are added each month.

ROA is almost a century old—it was established on 10/1/1922 by a group of veterans of “The
Great War,” as World War | was then known. One of those veterans was Captain Harry S.
Truman. As President, in 1950, he signed our congressional charter. Under that charter, our
mission is to advocate for the implementation of policies that provide for adequate national
security. For almost a century, we have argued that the Reserve Components, including the
National Guard, are a cost-effective way to meet our nation’s defense needs.

Through these articles, and by other means, including amicus curiae (“friend of the court”)
briefs that we file in the Supreme Court and other courts, we educate service members, military
spouses, attorneys, judges, employers, DOL investigators, ESGR volunteers, congressional and
state legislative staffers, and others about the legal rights of service members and about how to
exercise and enforce those rights. We provide information to service members, without regard
to whether they are members of ROA, but please understand that ROA members, through their
dues and contributions, pay the costs of providing this service and all the other great services
that ROA provides.

If you are now serving or have ever served in any one of our nation’s eight® uniformed services,
you are eligible for membership in ROA, and a one-year membership only costs $20 or $450 for
a life membership. Enlisted personnel as well as officers are eligible for full membership, and
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eligibility applies to those who are serving or have served in the Active Component, the
National Guard, or the Reserve. If you are eligible for ROA membership, please join. You can
join on-line at www.roa.org or call ROA at 800-809-9448.

If you are not eligible to join, please contribute financially, to help us keep up and expand this
effort on behalf of those who serve. Please mail us a contribution to:

Reserve Organization of America
1 Constitution Ave. NE
Washington, DC 20002’

Here is a link to the notice on the MSPB website:

https://www.mspb.gov/FAQs Absence of Board Quorum March 4 2022.pdf

UPDATE—5/26/2022

On 5/25/2022, the Senate voted 48-46 to confirm the nomination of Ms. Cathy A. Harris to be
the Chair of the Merit Systems Protection Board (MSPB). The Board is now back up to full
strength for the first time since 2015.

7You can also donate on-line at our website, www.roa.org.
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