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1.8: USERRA and Other Laws  
2.0: Paid Leave 
 
Colorado law has provisions for military leave of state and political subdivision employees that, 
though largely mirroring the Uniformed Services Employment and Reemployment Rights Act 
(USERRA), in part appear to be in violation of that federal statute. 
 
Colorado Revised Statutes sections 28-3-601 through 608 address service in the armed forces of 
the state's public employees, including a provision for paid leave for up to 15 days during 
service in the armed forces for Reserve Component members. The first section addresses public 
employees’ annual military leave and reads as follows: 
 

(1) Subject to the conditions prescribed in sections 28-3-601 to 28-3-607, any officer or 
employee of the state or of any political subdivision, municipal corporation, or other 
public agency of the state who is a member of the National Guard or any other 
component of the military forces of the state organized or constituted under state or 
federal law or who is a member of the reserve forces of the United States, organized or 
constituted under federal law is entitled to leave of absence from his or her public office 
or employment without loss of pay, seniority, status, efficiency rating, vacation, sick 
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leave, or other benefits for all the time when he or she is engaged with such 
organization or component in training or active service ordered or authorized by proper 
authority pursuant to law, whether for state or federal purposes, but not exceeding 
fifteen days in the leave year established by the employer. Such leave shall be allowed if 
the required military service is satisfactorily performed, which shall be presumed unless 
the contrary is established. 
(2) Such leave shall not be allowed unless the officer or employee returns to his or her 
public position immediately on being relieved from such military service and not later 
than the expiration of the time limited in subsection (1) of this section for such leave, or 
is prevented from so returning by physical or mental disability or other cause not due to 
his or her own fault, or is required by proper authority to continue in such military 
service beyond the time limited in subsection (1) of this section for such leave. 

 
COLO. REV. STAT. § 28-3-601 (2022).  The subsequent section addresses public employees’ 
extended military leave and provides:  
 

If any such officer or employee is required by proper authority to continue in such 
military service beyond the time for which leave with pay is allowed, he or she is 
entitled to leave of absence from his or her public office or employment without pay for 
all such additional service with right of reinstatement thereafter upon the same 
conditions as provided in section 28-3-604 for reinstatement after active service in time 
of war or other emergency. 

 
COLO. REV. STAT. § 28-3-602 (2022).  The subsequent section addresses public employees’ 
emergency military leave and provides:  
 

Subject to the conditions prescribed in this section, any officer or employee of the state 
or of any political subdivision, municipal corporation, or other public agency of the state 
who engages in active military service in time of war or other emergency declared by 
proper authority of the state or the United States, for which leave is not otherwise 
allowed by law, is entitled to leave of absence from his or her public office or 
employment without pay during such service with right of reinstatement as provided in 
section 28-3-604. 

 
COLO. REV. STAT. § 28-3-603 (2022).  The next section addresses reinstatement and provides:  
 

(1) Except as otherwise provided in sections 28-3-601 to 28-3-607, upon the completion 
of such service, such officer or employee shall be reinstated in the public position which 
he or she held at the time of entry into such service or a public position of like seniority, 
status, and pay if such is available at the same salary which he or she would have 
received if he or she had not taken such leave upon the following conditions: 

(a) That the position has not been abolished or that the term thereof, if limited, 
has not expired; 



(b) That he or she is not physically or mentally disabled from performing the 
duties of such position; 
(c) That he or she makes written application for reinstatement to the appointing 
authority within ninety days after discharge from hospitalization or medical 
treatment which immediately follows the termination of and results from such 
service, but such application shall be made within one year and ninety days after 
termination of such service, notwithstanding such hospitalization or medical 
treatment; 
(d) That he or she submits an honorable discharge or other form of release by 
proper authority indicating that his or her military service was satisfactory. 

(2) Upon such reinstatement, the officer or employee shall have the same rights with 
respect to accrued and future seniority status, efficiency rating, vacation, sick leave, and 
other benefits as if he or she had been actually employed during the time of such leave. 
No officer or employee so reinstated shall be removed or discharged within one year 
thereafter, except for cause and after notice and hearing; but this shall not operate to 
extend a term of service or office limited by law. 

 
COLO. REV. STAT. § 28-3-604 (2022). Section 28-3-604 violates USERRA in two important respects. 
Section 604(b) provides that the returning veteran is not entitled to reemployment if he or she 
is physically or mentally disabled from performing the duties of the pre-service position. 
Federal law imposes on the employer the duty to make reasonable efforts to accommodate a 
service-connected disability of the returning veteran. If the disability cannot be reasonably 
accommodated in that particular position of employment, the employer must reemploy the 
returning veteran in another position for which the veteran is qualified, or can become 
qualified with reasonable employer efforts, and that provides like seniority, status, and pay, or 
the closest approximation consistent with the circumstances of the veteran's situation. See 38 
U.S.C. 4313(a)(3). 
 
Section 604(c), like 38 U.S.C. 4312(e)(2)(A), deals with the situation wherein the returning 
veteran is hospitalized or convalescing from a service-connected injury or illness immediately 
after release from active duty. The state law provides that, in these circumstances, the deadline 
to apply for reemployment (normally within 90 days after release from service) can be 
extended up to one year and 90 days. The federal provision allows the ill or injured veteran to  
apply for reemployment up to two years after release from the period of service, if the veteran 
is hospitalized or convalescing for that long. Of course, the more generous federal provision 
must prevail. 
 
Section 4302(b) of USERRA [38 U.S.C. 4302(b)] provides that USERRA supersedes state laws that 
purport to limit USERRA rights or that impose additional prerequisites upon the exercise of 
federal USERRA rights. Article VI, Clause 2 of the U.S. Constitution (commonly called the 
"Supremacy Clause") provides that federal law trumps conflicting state law. See Gibbons v. 
Ogden, 22 U.S. 1 (1824). 
 
The next section of the statue addresses a public officer’s certificate for reinstatement:  



 
Any public officer elected or appointed for a definite term who, before the expiration of 
such term, returns from military service under leave of absence without pay, in lieu of 
making written application for reinstatement as provided in section 28-3-604, shall file 
in the same office where his or her official oath is filed, within forty-five days after 
termination of such military service, a verified certificate that he or she has complied 
with the conditions for reinstatement prescribed in section 28-3-604, and he or she shall 
thereupon be deemed to have resumed his or her office. 

 
COLO. REV. STAT. § 28-3-605 (2022). The following section addresses public pension rights 
retained:  
 

Any public officer or employee receiving leave of absence under the preceding sections 
and having rights in any state, municipal, or other public pension, retirement, or relief 
system shall retain all such rights accrued up to the time of taking such leave and shall 
have all rights subsequently accruing under such system as if he or she had been 
actually employed during the time of such leave. Any increase in the amount of money 
benefits accruing with respect to the time of such leave is dependent upon the payment 
of any contributions or assessments, and the right to such increase is dependent upon 
the payment of such contributions or assessments within such reasonable time after the 
termination of such leave and upon such terms as the authorities in charge of the 
system may prescribe. 

 
COLO. REV. STAT. § 28-3-606 (2022). The next section addresses public employees’ substitute 
during service:  
 

If a public officer or employee is absent with leave under the provisions of the preceding 
sections and if it is necessary in the public interest to provide for the performance of the 
duties of his or her position during such absence, the authority having power to fill a 
vacancy in the position may appoint a substitute, to be known as acting incumbent, who 
shall qualify as required for the regular incumbent, shall receive the same compensation 
as fixed by law or otherwise such compensation as may be fixed by proper authority, 
and shall have all the power and perform all the duties of the position until the return of 
the regular incumbent; except that this shall not preclude the making of any other 
provision for the discharge of the duties of the position which may be otherwise 
authorized by law. 

 
COLO. REV. STAT. § 28-3-607 (2022). The final section provides for the supplemental nature of the 
aforementioned sections:  
 

The rights and privileges granted by sections 28-3-601 to 28-3-607 are supplementary to 
and not exclusive of any other rights or privileges conferred by law on public officers or 
employees but shall not obtain in any case where the military services are 
constitutionally or legally incompatible with the public office or employment. 



 
COLO. REV. STAT. § 28-3-608 (2022). 
 

Access the Colorado Statute on Your Own 
 

We do our best to keep these state law articles up-to-date and provide the most relevant 
sections of the applicable statute for you to review. Nonetheless, we still recommend you 
consult the most recent version of the law to make sure nothing has changed from what we 
discussed in this article. You can find the most recent version for yourself online, for free, at 
https://leg.colorado.gov/agencies/office-legislative-legal-services/2022-crs-titles-download. 
When you click this link, you will be brought to a page with a list of Titles available for 
download. The relevant statutes discussed in this article can be found in Title 28, and begin 
with Section 28-3-601.  
 

Please join or support ROA 
 
This article is one of 2,300-plus “Law Review” articles available at www.roa.org/lawcenter. The 
Reserve Officers Association, now doing business as the Reserve Organization of America (ROA), 
initiated this column in 1997. New articles are added each month. 
 
ROA is more than a century old—it was established on 10/1/1922 by a group of veterans of 
“The Great War,” as World War I was then known. One of those veterans was Captain Harry S. 
Truman. As President, in 1950, he signed our congressional charter. Under that charter, our 
mission is to advocate for the implementation of policies that provide for adequate national 
security. For almost a century, we have argued that the Reserve Components, including the 
National Guard, are a cost-effective way to meet our nation’s defense needs. 
 
Through these articles, and by other means, including amicus curiae (“friend of the court”) 
briefs that we file in the Supreme Court and other courts, we educate service members, military 
spouses, attorneys, judges, employers, DOL investigators, ESGR volunteers, congressional and 
state legislative staffers, and others about the legal rights of service members and about how to 
exercise and enforce those rights. We provide information to service members, without regard 
to whether they are members of ROA, but please understand that ROA members, through their 
dues and contributions, pay the costs of providing this service and all the other great services 
that ROA provides. 
 
If you are now serving or have ever served in any one of our nation’s eight2 uniformed services, 
you are eligible for membership in ROA, and a one-year membership only costs $20 or $450 for 
a life membership. Enlisted personnel as well as officers are eligible for full membership, and 
eligibility applies to those who are serving or have served in the Active Component, the 
National Guard, or the Reserve. If you are eligible for ROA membership, please join. You can 
join on-line at www.roa.org or call ROA at 800-809-9448. 

 
2 Congress recently established the United States Space Force as the 8th uniformed service. 

https://leg.colorado.gov/agencies/office-legislative-legal-services/2022-crs-titles-download
http://www.roa.org/lawcenter
http://www.roa.org/


 
If you are not eligible to join, please contribute financially, to help us keep up and expand this 
effort on behalf of those who serve. Please mail us a contribution to: 
 
Reserve Organization of America 
1 Constitution Ave. NE 
Washington, DC  200023 
 

 
3 You can also contribute on-line at www.roa.org.  
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