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In Chisholm v. Collins3, the Court of Appeals for Veterans Claims (CAVC) 
issued a pivotal decision limi:ng the Department of Veterans Affairs’ 
(VA) ability to rigidly enforce specific form usage when veterans seek to 
preserve effec:ve dates by filing supplemental claims. This ar:cle 
examines the legal reasoning and prac:cal consequences of the 
decision, which centers on whether a VA Form 21-8940 (TDIU 
applica:on) can qualify as a supplemental claim even when not 
submiQed on VA Form 20-0995. The court sided with Chisholm 
Chisholm & Kilpatrick and supported a broader, pro-claimant reading of 
VA regula:ons, safeguarding veterans’ rights to retroac:ve benefits. 
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I. IntroducKon 
For veterans naviga:ng the VA disability system, the dis:nc:on 
between new claims and supplemental claims can profoundly affect 
their retroac:ve benefits. “Con:nuous pursuit” of a claim preserves the 
“effec:ve date” from which backpay will be calculated once a claim is 
approved. 

Under current regula:ons, a veteran may con:nuously pursue a 
previously denied claim by filing a supplemental claim within one year 
of an unfavorable decision. However, VA has insisted that such 
supplemental claims be submiQed only on a specific form—VA Form 20-
0995. 

The law firm of Chisholm Chisholm & Kilpatrick challenged this 
interpreta:on as overly rigid. The court agreed, holding that a veteran’s 
:mely submission of a TDIU applica:on (VA Form 21-8940), filed within 
a year of a prior denial, cons:tuted a valid supplemental claim—even 
though it was not filed on the 20-0995. This clarifica:on not only 
preserved the veteran’s earlier effec:ve date but also enabled Chisholm 
Chisholm & Kilpatrick to receive fees for the representa:on, because 
aQorneys are not permiQed to charge fees for assis:ng with new claims. 

II. Legal Background: ConKnuous Pursuit and the Role of Forms 

Under the Appeals Moderniza:on Act (AMA), a veteran may preserve 
their effec:ve date by “con:nuously pursuing” a claim through a 
supplemental claim filed within one year of a decision. This system was 
designed to streamline appeals while safeguarding veterans’ rights. 
However, VA’s internal processing standards have some:mes priori:zed 
form over substance. 

In par:cular, VA regula:ons specify that supplemental claims must be 
filed on a form “prescribed by the Secretary.” VA has interpreted this 



language to mean only the 20-0995 form qualifies. This interpreta:on 
places form compliance above procedural fairness, undermining the 
pro-veteran canon of construc:on tradi:onally applied in veterans law. 

III. Case Facts: Chisholm v. Collins 

Following a denial of increased ra:ngs for several service-connected 
condi:ons, the veteran in this case submiQed VA Form 21-8940—an 
official applica:on for Total Disability based on Individual 
Unemployability (TDIU)—within one year of the denial. The form clearly 
referenced the same condi:ons underlying the denied claims. 

Despite the clear con:nuity, VA treated the TDIU applica:on as a new 
claim rather than a supplemental one. Consequently, it assigned a later 
effec:ve date—cu]ng off years of poten:al retroac:ve compensa:on. 
Moreover, because the agency viewed the filing as a new claim, it 
denied the aQorney's request for fees, asser:ng that aQorneys cannot 
be compensated for filing ini:al claims. 

The veteran’s aQorney appealed both the effec:ve date determina:on 
and the denial of fees. While the appeal was pending, VA ul:mately 
granted TDIU benefits back to 2013. However, it con:nued to maintain 
that the 8940 was not a supplemental claim, seeking to avoid aQorney 
fee liability. 

IV. The Court's Ruling: Substance Over Form 

The CAVC disagreed with VA’s interpreta:on. It ruled that the TDIU form 
submiQed within one year of the prior denial did in fact qualify as a 
supplemental claim under 38 C.F.R. § 3.2501. The court emphasized 
that the regula:on requires a claim to be filed on “a form prescribed by 
the Secretary,” but does not restrict that requirement to a single form. 
The 8940, being a prescribed form designed to request increased 
compensa:on, met the regulatory standard. 



In a key passage, the court warned that VA’s formalism “cannot be used 
as a sword” to deny substan:ve rights. The veteran’s intent was clear, 
and the :ming undisputed. The filing advanced the same claim 
stream—an essen:al element in preserving effec:ve dates. 

Importantly, the court declined to hold that all 8940 forms should be 
treated as supplemental claims. Instead, it emphasized that each filing 
must be evaluated in the context of whether it clearly seeks to con:nue 
the pursuit of a previously denied issue. 

V. ImplicaKons for Veterans and Advocates 

The decision in Chisholm v. Collins carries several important 
implica:ons: 

1. EffecKve Date PreservaKon: Veterans who submit an appropriate 
VA form within one year of a denial may s:ll preserve their earlier 
effec:ve date, even if they use a form other than the 20-0995. 

2. AQorney CompensaKon: AQorneys can be compensated for 
representa:on that contributes to favorable outcomes on 
previously denied claims—even if the veteran did not use the 
precise form VA prefers. 

3. Flexibility in Filing: The ruling curbs VA’s inclina:on to impose 
rigid procedural rules not supported by regula:on or statute, 
reinforcing a pro-veteran interpre:ve standard. 

It is cri:cal to note that the decision does not create a blanket rule for 
all form usage. However, it affirms that VA’s form requirements must be 
interpreted reasonably, and with sensi:vity to the broader remedial 
purpose of veterans benefits law. 

VI. Conclusion 



Chisholm v. Collins is a clarifying and correc:ve decision. It reaffirms the 
principle that veterans law must be administered with fairness, not 
formalism. By allowing a TDIU applica:on to serve as a valid 
supplemental claim in the appropriate context, the court restored both 
jus:ce for the individual veteran and clarity for the broader veterans 
law community. The decision underscores the importance of assessing 
substance over form and ensures that regulatory interpreta:on does 
not become a barrier to benefits that veterans have righfully earned. 

Please Join or Support ROA 

This ar:cle is one of 2,000-plus “Law Review” ar:cles available at 
www.roa.org/lawcenter. The Reserve Officers Associa:on, now doing 
business as the Reserve Organiza:on of America (ROA), ini:ated this 
column in 1997. New ar:cles are added each month.  

ROA is more than a century old—it was established on 10/1/1922 by a 
group of veterans of “The Great War,” as World War I was then known. 
One of those veterans was Captain Harry S. Truman. As President, in 
1950, he signed our congressional charter. Under that charter, our 
mission is to advocate for the implementa:on of policies that provide 
for adequate na:onal security. For more than a century, we have 
argued that the Reserve Components, including the Na:onal Guard, are 
a cost-effec:ve way to meet our na:on’s defense needs.  

Through these ar:cles, and by other means, including amicus curiae 
(“friend of the court”) briefs that we file in the Supreme Court and 
other courts, we educate service members, military spouses, aQorneys, 
judges, employers, DOL inves:gators, ESGR volunteers, congressional 
and state legisla:ve staffers, and others about the legal rights of service 
members and about how to exercise and enforce those rights. We 
provide informa:on to service members, without regard to whether 
they are members of ROA, but please understand that ROA members, 



through their dues and contribu:ons, pay the costs of providing this 
service and all the other great services that ROA provides.  

If you are now serving or have ever served in any one of our na:on’s 
eight uniformed services, you are eligible for membership in ROA, and a 
one-year membership only costs $20 or $450 for a life membership. 
Enlisted personnel as well as officers are eligible for full membership, 
and eligibility applies to those who are serving or have served in the 
Ac:ve Component, the Na:onal Guard, or the Reserve.  

If you are eligible for ROA membership, please join. You can join on-line 
at www.roa.org or call ROA at 800-809-9448.  

If you are not eligible to join, please contribute financially, to help us 
keep up and expand this effort on behalf of those who serve. Please 
contribute on-line at www.roa.org or mail a contribu:on to: Reserve 
Organiza:on of America 1 Cons:tu:on Ave. NE Washington, DC  20002 

 


